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Dear Justine
Submission on the Anti-Discrimination Amendment Bill 2025 (NT)

The North Australian Aboriginal Justice Agency (NAAJA) provides high quality, culturally appropriate legal
advice, representation and justice related services to Aboriginal people throughout the Northern Territory
(NT). For over 50 years NAAJA has played a leading role in policy and law reform in areas affecting Aboriginal
peoples’ legal rights and access to justice, including conducting many discrimination complaints on behalf
of Aboriginal clients in both NT and Commonwealth forums.

NAAJA welcomes the opportunity to make a submission to the community scrutiny forum in relation to the
Anti-Discrimination Amendment Bill 2025 (NT) (the Bill). We recognise the importance of public
consultation and proper legislative scrutiny and thank you for coordinating this forum in the absence of
sector consultation and the usual parliamentary scrutiny processes.

Our submission focuses on the proposed amendments to section 20A outlined in the Bill. NAAJA does not
support the weakening of statutory protections against vilification and hate speech as proposed in the Bill.
These are important protections for Aboriginal Territorians who disproportionally experience racism and
discrimination within the Northern Territory, to feel safe and respected. Providing strong protection against
hate speech in public dialogue whilst balancing the need to protect the important democratic right to free
speech promotes social cohesion in the Territory. Weakening these protections sends an alarming message
to the community about the behaviour we consider acceptable in this jurisdiction and how little value is
placed on the experiences of those impacted by vilification.

Section 20A - weakened vilification provisions
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The current provisions balance freedom of speech and are consistent with Commonwealth legislation

The current vilification provisions in the Anti-Discrimination Act 1992 (NT) (the Act) make it unlawful for a
person to act in a way that is reasonably likely, in all the circumstances, to offend, insult, humiliate or
intimidate another person or a group of people and is done because of a protected attribute, such as race,
language or disability. These vilification provisions were strengthened in 2023 following extensive
consultation with sector experts.

The current language mirrors Section 18C of the Racial Discrimination Act 1975 (Cth) (RDA) which was
introduced in response to recommendations of the National Inquiry into Racist Violence and the Royal
Commission into Aboriginal Deaths in Custody.’ These inquiries found that racial vilification causes
psychological harm to those targeted and reinforces broader systemic discrimination and exclusion.?

Despite criticisms that the wording of the current provisions is ambiguous, courts interpreting the same
language under the RDA have applied it in a clear and practical way that balances freedom of speech and
the need to condemn harmful racial vilification. The current provisions consider whether, in all the
circumstances. the act would be reasonably likely to offend, insult, humiliate or intimidate someone
because of their attributes, not whether the complainant was personally offended.? The phrase “reasonably
likely” means a real, not remote or fanciful chance of offence,* while “offend, insult, humiliate or
intimidate” refers to serious effects, not mere slights.®

These interpretations align with the purpose of the RDA provision, which was enacted to give effect to
Australia’s obligations under the International Convention on the Elimination of All Forms of Racial
Discrimination and to promote social cohesion.® The current provision in the Act does not create an
unusually low or uncertain threshold, but mirrors the established legal threshold set out in the RDA. They
reflect a nationally recognised and judicially applied threshold aimed at addressing serious public wrongs.

The current legislation is also subject to appropriate and carefully formulated exemptions to ensure it does
not inappropriately infringe upon free speech. The prohibition only applies to acts done in public.” It also
does not apply to artistic works or performance, statements made for genuine artistic, academic or
scientific purposes, or when reporting or commenting on a matter of public interest.®

The proposed amendments have been criticised in other jurisdictions

The proposed amendments set the bar much too high for unlawful vilification and focus on the effect of the
speech on third parties rather than the impact on the person the subject of the speech. The proposed
threshold of “incite hatred towards, serious contempt or severe ridicule” revert the Northern Territory to
outdated anti-vilification provisions that parallel other jurisdictions such as Victoria, New South Wales and

' Alice Barter and Dennis Eggington, ‘Institutional Racism, the Importance of Section 18C and the Tragic Death of Miss Dhu’ (2017)
8(28) Indigenous Law Bulletin 6; Australian Human Rights Commission, ‘Race Hate and the RDA’ (8 September 2016) Human Rights
Commission https://humanrights.gov.au/our-work/race-discrimination/projects/race-hate-and-rda

2 |bid

3 Prior v Queensland University of Technology & Ors [2016] FCCA 2853, 2864 at [30], citing Hagan v Trustees of the Toowoomba
Sports Ground Trust [2000] FCA 1615; Bropho v Human Rights & Equal Opportunity Commission (2004) 135 FCR 105; Creek v Cairns
Post Pty Ltd (2001) 112 FCR 352; Jones v Scully (2002) 120 FCR 243; Eatock v Bolt (2011) 197 FCR 261; Clarke v Nationwide News Pty
Ltd trading as The Sunday Times (2012) 201 FCR 389.

4 Eatock v Bolt at [260].

5 Creek v Cairns Post at [16]; Clarke v Nationwide News at [65]-[76]; Eatock v Bolt at [268]

8 Barter and Eggingtonn 1

7 Anti-Discrimination Act 1992 (NT) s. 20A(2).
8 Anti-Discrimination Act 1992 (NT) s 20B.
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Queensland. This threshold centres on the intention of the speaker or individual actions and does not
evaluate the effect of the language on the person or group it is aimed towards.®

Additionally, this test focuses on the audience of the racial vilification and whether the behaviour or speech
can incite them to act out hate, serious contempt, or severe ridicule.’® This creates evidentiary challenges
to identify with some precision the audience who are likely to be incited." The effect is that direct insults or
humiliation are no longer covered by the amendments and vilification is only unlawful when others are
incited to a particular state of mind."? It is well established that “incite” is a high legal threshold and is
notoriously difficult to prove beyond reasonable doubt.” '3

Importantly, the proposed amendments create a legal standard about which reasonable minds may differ.
This alternative standard does nothing to resolve the uncertainty that the current wording is criticised for
creating.

Creating legislation without consideration for those impacted is harmful and ineffective

Aboriginal Territorians frequently experience racism including behaviour that offends, insults, humiliates or
intimidates them because of their Aboriginal identity and culture. Creating further barriers to reach the
threshold for unlawful behaviour reduces access to justice and allows racism that causes significant harm
to go unchallenged. Proposing these amendments without consulting those directly impacted by racism
and whom these provisions are intended to protect sends a clear message about how little value the
government places on their lived experiences.

The Northern Territory Government must take stronger action to safeguard Aboriginal Territorians from the
racism that many endure in their day to day lives. Legislative reforms that affect these communities must
be developed in genuine partnership with those who have lived experience and expertise, including
community leaders and Aboriginal organisations. Weakening these protections is a concerning step
backwards for the Northern Territory.

Yours sincerely

Ben Grimes
Chief Executive Officer

® Katharine Gelber and Luke McNamara, ‘Anti-Vilification Laws and Public Racism in Australia: Mapping the Gaps between the Harms
Occasioned and the Remedies Provided’ (2016) 39(2) University of New South Wales Law Journal 488, 488-489 (‘Gelber and
McNamara’).

1% Ibid

" Ibid

2 Ibid

Y Hawila, ‘The Need to Criminalise Hate Crimes’ (Summer 2021) Bar News 23, 25.
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